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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,

v.
Case No. 20150591-CA
DOUGLAS EWALD ISAACSON,
Appellant is incarcerated.
Defendant/Appellant.

JURISDICTIONAL STATEMENT
This is an appeal from a judgment of conviction for one count of carrying a loaded
concealed dangerous weapon, a class A misdemeanor, in violation of Utah Code section
76-10-504(2), in the Third Judicial District, Salt Lake County, Utah, the Honorable Judge
William Kendall presiding. R. 413-14. A copy of the sentence,judgment, commitment
is attached as Addendum A. This court has jurisdiction under Utah Code section 78A-4103.
ISSUE, STANDARD OF REVIEW, AND PRESERVATION
Issue: Whether the court erred when it did not allow Mr. Isaacson to call two
witnesses who would have testified about this character for truthfulness.
Standard of Review/Preservation: "Whether evidence is admissible is a question of
law, which [is] review[ed] for correctness, incorporating a clearly erroneous standard of
review for subsidiary factual determinations." Glauser Storage, L.L.C. v. Smedley, 2001

t:.:;
~

UT App 141, ,r,r 14, 16, 27 P.3d 565 (internal quotation marks omitted). This issue was
preserved. R. 133 :38-42.

STATUTES AND RULES
Utah Rule of Evidence 608 is relevant to this issue and is attached as Addendum

B.
STATEMENT OF THE CASE

Mr. Isaacson was charged with carrying a loaded concealed dangerous weapon.
R. 1-2. After competency evaluations and a hearing, the court found him competent to
stand trial. R. 57; 61-62. He was convicted following a bench trial. R. 133:50-51. He
filed a timely notice of appeal. R. 86.

STATEMENT OF FACTS
The police found Mr. Isaacson at the senior center after receiving a tip from the
library that he was carrying a weapon. R. 133:7-8. Mr. Isaacson explained that he did
carry a loaded firearm and that he did not keep it in a holster because he could not afford
one. R. 133: 12. The police recovered a loaded firearm in Mr. Isaacson's pocket and
arrested him. R. 133: 12. Mr. Isaacson was "completely cooperative and compliant." R.
133:12.
Mr. Isaacson testified for the defense. R. 133: 12. He explained that he carried the
gun as an exercise of his Second Amendment right. R. 133: 17-18. He testified that he
had taken the concealed permit class, but that he did not have a permit. R. 133: 18. He
stated that he could not afford the fee associated with the permit and that he had hopes
that the concealed carry law would change. R. 133: 18-20.
2

The prosecution challenged his testimony that he could not afford a permit or
holster. R. 133:27. The prosecution asked how he "manage[d] to scrape up the $300 to
buy the .357 Magnum" if he could not afford the class. R. 133:27. It pressed him on
how he could afford to go "to the movies or Jazz games or other things of that nature."
R. 133:35.
Mr. Isaacson then asked to call two witnesses who would testify about his
reputation for truthfulness. R. 133:38-39. The court ruled that the witnesses could not
testify because "as [the prosecutor argued], there has been no attack on Mr. Isaacson's
reputation for truthfulness and pursuant to the rule it would be hearsay to have any
witness come in and testify further about Mr. Isaacson's reputation for truthfulness." R.
133:40.
The court found Mr. Isaacson guilty. R. 133:51. It sentenced him to a year in
prison and suspended the sentence in favor of probation, community service, and a
recoupment fee. R. 133:3-5. Mr. Isaacson filed a timely notice of appeal. R. 86.

SUMMARY OF THE ARGUMENT
The court erred when it did not allow Mr. Isaacson to introduce witnesses to
testify about his character for truthfulness. The prosecution attacked Mr. Isaacson's
character for truthfulness when it cross-examined him concerning his finances after he
testified that he could not afford a permit or a holster. The court should have allowed the
defense to present its witnesses.

3

ARGUMENT

I.

The court should have allowed reputation and opinion evidence
concerning Mr. Isaacson's character for truthfulness after the prosecution
attacked his credibility.
The court erred when it determined that the prosecution did not attack Mr.

Isaacson's character for truthfulness. Under rule 608 of the Utah Rules of Evidence, "[a]
witness's credibility may be attacked or supported by testimony about the witness's
reputation for having a character for truthfulness or untruthfulness, or by testimony in the
form of an opinion about that character. But evidence of truthful character is admissible
only after the witness's character for truthfulness has been attacked." In this case, the
prosecution used cross-examination to attack Mr. Isaacson's character for truthfulness
and imply that he was untruthful when he testified that he could not afford a permit or a
holster.
Mr. Isaacson testified on direct examination that, although he had taken the
concealed carry class, he could not afford a concealed carry permit or a holster for his
gun. R. 133:19-20. He testified that he lived paycheck to paycheck. R. 133:20. On
cross-examination, the prosecution asked him to outline his budget. R. 133:26. It asked
him how he "manage[d] to scrape up" the money to buy the gun. R. 133:27. It asked
how much he paid for the concealed carry class. R. 133 :27. It asked how he could afford
to go to movies or Jazz games. R. 133:35. The State asked "how much ... it cost to go
to a Jazz game" and when Mr. Isaacson said that he "usually beg[ged] for tickets" but
would on occasion pay about "$19 for the nose bleed ... section upstairs" or offer to pay
a seller $5 for a ticket, the State pursued this line of questioning further. It asked if he
4

"sometimes" paid $19, R. 133:35, ifhe would eat at a game, R. 133:36, and ifhe would
pay for his friend's ticket, R. 133:36.
The prosecution's line of questioning attacked Mr. Isaacson's credibility and his
character for truthfulness. "The question of 'what constitutes an "attack" on the witness's
character for truthfulness' is frequently a 'murky' one." State v. Madigan, 122 A.3d 517,
523 (Vt. 2015) (quoting 4 J. Weinstein & M. Berger, Weinsten's Federal Evidence§
608.12[1] (2d ed. 2013)). "An attack on one's memory is not the same as an attack on
one's character." State v. Johnson, 784 P.2d 1135, 1143 (Utah 1989). Likewise, a
suggestion of bias is not enough. E.g., State v. Ross, 685 A.2d 1234, 1237 (N.H. 1996).
The Advisory Committee Notes for the federal counterpart to Utah's rule explain:
"Whether evidence in the form of contradiction is an attack upon the character of the
witness must depend upon the circumstances." Advisory Committee Notes 1972
Proposed Rules, F.R.E. 608. "The critical question is whether the attack on the witness's
credibility suggests that the witness is lying in this case, or whether it goes further and
attempts to show that the witness has a general character for dishonesty." Madigan, 122
A.3d at 524. "There are circumstances ... where the cross-examiner's intent and method
clearly demonstrate" a "wholesale attack on the general credibility of the witness."

Michael v. State, 235 S.W.3d 723, 726 (Tex. Crim. App. 2007). The prosecutor's
questions in this case were not about memory or bias. They were not related to the
charge or the specific facts of the case. Rather, they attempted to prove that Mr. Isaacson
was willing to lie to the court about his finances and therefore that he had a character for
untruthfulness. In these circumstances, rehabilitation was appropriate.
5

Mr. Isaacson argues the error was prejudicial. An error is prejudicial if "absent the
error, there was a reasonable likelihood of a more favorable result for defendant." State
v. Lanier, 778 P.2d 9, 11 (Utah 1989). The defense argued that "there's an equal

protection problem with the concealed carry pe1111it requirement in that it favors those
with means that are greater than that of Mr. Isaacson." R. 133:45. Although the court
stated that it did not "need to reach an equal protection argument in this case," R. 133:5 l,
the rehabilitative witnesses might have made the argument more persuasive and changed
the outcome of the trial.
CONCLUSION

For the reasons stated above, Mr. Isaacson requests that this Court reverse his
conviction.
SUBMITTED this 2 I

day of December, 2015.

NATHALIE S. SKIBINE
Attorney for Defendant/Appellant
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3RD DIST. COURT - WEST JORDAN
SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.
DOUGLAS EWALD ISAACSON,
Defendant.

Case No: 141400680 MO
Judge:
WILLIAM K KENDALL
Date:
June 11, 2015

PRBSENT

Clerk:
mindeec
Prosecutor: STANGER, CRAIG N
Defendant
Defendant's Attorney(s) I CHESNUT, HEATHER J
DEFENDANT INFORMATION
Date of birth: August 13, 1939
Sheriff Office#: 176868
Audio
Tape Number:
36
Tape Count: 1024
CHARGES
l. CARRYING A CONCEALED DANGEROUS LOADED FIREARM - Class A Misdemeanor
Plea: Guilty - Disposition: 04/28/2015 Guilty
SENTENCE JAIL
Based on the defendant's conviction of CARRYING A CONCEALED DANGEROUS LOADED FIREARM a
Class A Misdemeanor, the defendant is sentenced to a term of 365 day(e) The total time
suspended for this charge is 365 day(s).
COt-lMUNITY SERVICE
Complete 24 hour(s) of community service.
Attorney Fees
Amount: $100.00 Plus Interest
Pay in behalf of: SALT LAKE COUNTY TREASURER
SCHEDULED TIMEPAY
The following cases are on timepay l414006BO.
The defendant
to pay $20.00 monthly on the 10th,

is

The number of payments scheduled is 4 plus a final payment of $20.75,

The first payment is due on OB/10/2015 the final payment of $20.75 is due on
The final payment may vary based on interest.
ORDER OF PROBATION
12/10/2015,

0000077
Printed: 06/11/15 11:42:27
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Case No: 141400680 Date:

Jun 11, 2015

The defendant ia placed on probation for 18 month(s),
Probation is to be supervised by Good behavior court probation.
PROBATION CONDITIONS
No other violati'ons,
Complete community service at the rate of at least 4 hours per month.
Upon auccessful completion of all torms and conditions of probation the court will
consider early termination afJer 12 months

Date:

By
STAMP US

0000078
Printed: 06/11/15 11:42:27
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Rule 608. A Witness's Character for Truthfulness or Untruthfulness

1
::-;

{a)
Reputation or Opinion Evidence. A witness's credibility may be attacked or supported
by testimony about the witness's reputation for having a character for truthfulness or
untruthfulness, or by testimony in the form of an opinion about that character. But evidence of
truthful character is admissible only after the witness's character for truthfulness has been
attacked.

(b)
Specific Instances of Conduct. Except for a criminal conviction under Rule 609,
extrinsic evidence is not admissible to prove specific instances of a witness's conduct in order
to attack or support the witness's character for truthfulness. But the court may, on crossexamination, allow them to be inquired into if they are probative of the character for
truthfulness or untruthfulness of:
{1) the witness; or
{2) another witness whose character the witness being cross-examined has testified
about.
By testifying on another matter, a witness does not waive any privilege against
self-incrimination for testimony that relates only to the witness's character for truthfulness.
(c)
Evidence of Bias. Bias, prejudice or any motive to misrepresent may be shown to
impeach the witness either by examination of the witness or by other evidence.

2011 Advisory Committee Note. - The language of this rule has been amended as part of
the restyling of the Evidence Rules to make them more easily understood and to make style
and terminology consistent throughout the rules. These changes are intended to be stylistic
only. There is no intent to change any result in any ruling on evidence admissibility.
ADVISORY COMMITTEE NOTE
This amendment is in order to be consistent with changes made to the Federal Rule.
Subdivisions (a) and (b) are the federal rule, verbatim, and are comparable to Rules 22 and 6,
Utah Rules of Evidence (1971), except to the extent that Subdivision (a) limits such evidence
to credibility for truthfulness or untruthfulness. Rule 22(c), Utah Rules of Evidence (1971)
allowed a broader attack on the character of a witness as to truth, honesty and integrity.
This rule should be read in conjunction with Rule 405. Subdivision (b) allows, in the discretion
of the court on cross-examination, inquiry into specific instances of the witness's conduct
relative to his character for truthfulness or untruthfulness or specific instances of conduct of a

~
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person as to whom the witness has provided character testimony. See, State v. Adams, 26
Utah 2d 377,489 P.2d 1191 (1971). Attack upon a witness's credibility by specific instances of
character other than conviction of a crime is inadmissible under current Utah law. Cf. Bullock v.
Ungricht, 538 P.2d 190 (Utah 1975); Rule 47, Utah Rules of Evidence (1971 ). Allowing crossexamination of a witness as to specific instances affecting character for truthfulness is new to
Utah practice and in accord with the decision in Michelson v. United States, 335 U.S. 469
(1948). The cross-examination of a character witness as to specific instances of conduct which
the character witness may have heard about concerning the person whose character is placed
in evidence has been sanctioned by a prior decision, State v. Watts, 639 P.2d 158 (Utah 1981 ).

·~

The rule is subject to a witness invoking the statutory privilege against degradation contained
in Utah Code Annotated, Section 78-24-9 (1953). See, In re Peterson, 15 Utah 2d 27, 386 P.2d
726 (1963). The privilege, however, may be subject to limitation to accommodate an accused's
right of confrontation. Cf. Davis v. Alaska, 415 U.S. 308 (1974).
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Subdivision (c) is Rule 608(c), Military Rules of Evidence, verbatim.
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